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Any pers'on aggriéved by this Order-in-Appeal may file an appeal or revision apphcaﬁon,'
as the one may be against such order, to the appropriate authority in the following way.
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Revision applic:fa.tion to Government of India:

(1) . T SeTeT g AN, 1994ﬁmm?ﬁ%mwm%aﬁﬁugﬁ?ﬁmaﬁ
w—m%ﬁmw%ﬁaﬁ?ﬁ_gﬁﬁwaﬁﬁmﬂﬁaﬁﬁ,Waw,ﬁﬁﬁﬁm,m%ﬁﬁm,
ﬁﬁﬁm,eﬁaﬁaﬁm,wm,ﬁﬁwﬁ:110001ﬁe€ra1-r1°rwm%q:- , '

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Séction-~ o
35 ibid : - ' . : "v‘?
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| In case oif any loss of goods where the loss occur in transit from a factory to a

warehouse or to| another factory or from one warehotuse to another during the course of
progessing of LTe goods in a Warehm in storage whether in a factory or in a
R ENTL,
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warehouse. " CN
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In case of goods exported outside India export to Nepal or Bhutan, without:!
payment of duty.’ ‘ ‘
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Credit of any duty allowed to be utilized towards payment of excise duty on finai ‘
* products under the provisions of this Act or the Rules made there under and such order -
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) ‘Act, 1998. -
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. The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on
which the order sought to be appealed against is communicated and; shall be g
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be. 14
accompanied by a copy of TR-6 Challan evidencing payment |of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head|of Account. :

(3) WW%W%TWWW@WWWN&W@@@200/- R ST R,
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| ~The revision application shall be accompanied by a fee of Rs.200 /- where the

amount involved is Rupees One Lac or less and Rs. 1,000/~ where the amotint involved
is more than Rupees One Lac. : '
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" "’"l‘\'.ppeal to Custom, Excise, & Service Tax Appellate Tribunal.’

(1) i ScaTee qea AfAaw, 1944 i arr 35-1/35-3 ¥ sierfa:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :~
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To the west regional bench of Cusfoms, Excise & Service Talx Appellate T1'ibunal.'
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar; Ahmedabad: 3800047,
In case of appeals other than as mentioned above para, ’ :

The appeal to the Appeilate Tribunal shall be filed in quadriiplicate in form EA-3
as prescribed under: Rule 6 of Central Excise(Appeal) Rules, 2001 and shall he
accompanied against ;(one-which at least should be accompanied by a fee of Rs. 1,000/~

i § Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is.

ljﬁpto 5 Lac] 5 Lacto 50 Lac and above 50 Lac respectively in the form of crossed bank
draft in favour of Asstit. Registar of a branch of any nominate public sector bank of the -
St .
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place where the bench of any nominate public sector bank of the place where the bench
~ of the Tribunal is situated: . :
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i In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in: the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tripunal or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each. .

(4) | e e AR 1970 Form Hutfed i g -1 % stostar FeTRa B e S e
mgyrm%&TwﬁwﬁrﬁWW%aﬂ%ﬂﬁ%Wﬁwma6.50\3@(%?&11?@{[@5&—%
T BT A1(RY | '

One copy of application or O.LO. as the case may be, and the order of the
adjournment authority shall- a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to, the rules covering these and other related matter contended in
~ the Customs, Excise & S_ervice Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
.deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a.
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall includé:

(xlij amount of erroneous Cenvat Credit taken; f
(xliij amount payable under Rule 6 of the Cenvat Credit Rules.
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_ (xl') amount determined under Section 11 D;

Iﬁ view of above, an appeal _against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,

or penalty, where penalty along,i"gg}n;, dispuite.” v
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said substantial income by way of providing taxable services but had nelthel obtained Service Tax ¥

[imposition of penalties (i) under Section 77 and (ii) Section 78 of the Finance Act, 1994,

ORDER-IN-APPEAL

The present '1ppeal has been ﬁled by M/s. Narendrakumar Amrutlal Patel B-54, Ambalal Park, Ne'11> A
Tapan Tenament, Thaltej, Ahmedabad-380054, (hereinafter referred to as “the appellant™) agalnst
Order-in-Original No. CGST/WT07/HG/816/2022-23 dated 27 01.2023 (hereinafter referred to as

“the impugned order”) passed by the Assistant Commlssmner Central GST, D1v1s1on VII '

Ahmedabad North (hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are holding PAN -No.
ALRPP9376Q. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT)“A .
for the FY 2015-16, it was noticed that the appellant had earned an income of R$. 15,17, 787/
during the above period, which was reflected under the heads “saleg of services| (Value ﬁ"

IT R)”ﬁlecl with Income Tax department. Accordingly, it appeared that the appellant had earned th,

leglsuatlon nor paid the applicable service tax thereon. The appellant were called upon to submit
copies of required documents for assessment for the said period. However, the appellant had not -

responded to the letters issued by the depar tment.

2.1 Subsequently, the appellant were issued Show  Cause Notice  No,

[V/TPD/SCN/Dharamdas/2021 dated 24.03.2021 demanding Service Tax amounting to Rs.
2,20,079/- f‘pr the period FY 2015-16 under proviso to Section 73 of the Finance Act, 1994, The

SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and

2.2 Asthe appellant neither replied the SCN nor aftended the PH he{d on dated 08 12. 2022

15.12.202 & 22. 17 2072 the Show Cause Notice was adjudicated on me its, vide the|impugne

order by the aclJlelcatlno authonly wherein the demand of Service Tax amount ng to Rs.
2,20,979/,— was confirmed under proviso to Sub-Section (1) of Section /3 of the Finance Act,’ |
1994 along with Interest under Section 75 of the Finance Act, 1994 for tile period FY 2015-16 .-
Further (i) Penalty of Rs. 2,20,079/- was 1mposed on the appellant under Section 78 of the

Finance Act, 1994; (ii) Penalty of Rs. 3 OOO/— was imposed on-the appellant under Section o o
77(1)(a) &77(1)(c) of the Finance Act, 1994; and (iii) Penalty of Rs. 3 3,000/- was imposed on the o - M
appellant under Section 77(2) of the Finance Act, 1994 ' ' ‘

3. Being aggueved with the impugned order passed by the adjudicating authority, the

appellant have ple[‘eued the present appeal, inter alia, on the following grounds:

o The "tppellam Submmed that they were engaged in the business of Selling of Goods like -
MS Plpe MS Anglc MS Patara, Hardware items and other PlOdU(l‘l related to abucallol":

Works and as pel customer Specification, Appcllant also pro abour seryices sucl 3
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work, lhus, ]1c1cby the Appclldnl cnuaged in the business vertical where Appdlanl made
sales |of goods as wcll as provide services on customer requirement under name of

. Shree]i Fabrication Works. Only on the basis of data received from CBDT, the SCN has

been issued without considering the facts, examining the issue which is bdd -in -law.
They have filed their reply vide RPAD Ref. No RGO15893145IN by Indian post ddtud

12/09/2020 against the same but the lmpug}ned OIO was also issued without considering

i the submlssmn

e |Further they submitted that neither in SCN- nor in 010 no record of particular axable
iservice is available and no service tax can be raised only ‘on the basis of ITR without

specifying taxable service. The service tax can’t be levy on the amount Ilom which the

as ﬁttmg, and job work of mch mstallalnon crection, pl(,iabncalcd mstallahon lulal i

TDS is deducted. The SCN was raised only on the basis of the ITR ﬁ;_uu.s which is not - -

legal and this is issued in the violation of the CBIC instruction F.No. 137/472020-81
dated »101.04..2021 wherein the board has directed to issuc demand noticed based on [TR- R
- TDS data after due diligence and verification. The 010 was. issted with_ogul considering
the Sjbmission made by the appellant on dated 12.09.2020 which is bad in law and

praye

4

1 to set aside the impugned OIO.

4. Personal hearing in the case was held on 12.12.2023. Shri Hardik Solanki, Advocate.
appea led on behalf of the appellant for personal hearing. He reiterated the written submission
‘and ¢ quested to jallow the appeal. He submlttcd that his client has done [abrication work

additi 11'11 documcints and requested one week time to submit dclclmondl submission which were
received on dated 28.12.2023.

5. I have carefiflly gone through the facts of the case, grounds of appeal, submissions niade

~ in the Appeal Memorandum and documents available on record. The issue (o be. decided in the

present appe"ll is whether the impugned order passed by the adjudicating aulhonty conlirming; - =

the demand oi service tax against the appellant along with interest and penalty, m the lacts and -

circumstance !of the case, is legal and proper or otherwise. The demand pertains to ‘Lhe period Y
2015-16..

|
6 It is obselved that the main contention of the appellant is that they have filed their reply
against the 111pugned SCN vide RPAD Ref. No RGO15893145IN by Indlan post dated
112/09/2020 b‘Lt the adjudicating dulhouty failed to.consider the same. While going through
the impugned OIO, it may be seen that the adjudxcatmg duthouty has passed the order ex

. patle basis as no one attended the personal heari ing and filed any submission. Now as per
the submission the appellant is engaged in the busindss of Selling Goods like MS Pipe, MS

Angle, MS Patara, Hardw: are ltems

and other Product related to Fabrication Works and as
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per customer requirement, Appellant also provides Labour services such as fitting and job

work of such installation, erection, prefabricated installation related work.” As per,

submission it appears that the appellant is providing taxable service along with|the sale of‘

l _ goods. From the P & L forthe F.Y. 2015-16, it can be seen that figures are shown in headiéﬁf_i
o “‘purchage of material” and “closing stock of gc;ods” . The income|{from “sale of goods” {i'sf’

fShOWll as Rs. 8,1 6,507/-.They have also furnished sample copies of invoice in which the salé': D

of service and the goods may be seen separately.

o ' 7. Further, I find that fabrication work .is of works contract-naturé. Where the'goods and
K service are not separately shown, 60% abatement is available in case of original work. If the v»

60% abatement is graﬁted on the total turnover of R, 15,17,787/-, the taxable value Qf

service comes to Rs. 6,07,114/-(15 17787-910672). The appellant in the profit & Losé_

account.has declared sale of services as 7,01,280/- Rupees which appears to be reasonable.

Further in fabrication work generally the value of goods is more than installation charges.

Since sale of service.of Rs. 7,01,280/- is below the threshold limit, the appellant is 4
eligible for exentption of Notification No 33/2012-ST dated 20.06.20(12. Hence the appellant

is not liable for service tax. In absence of the tax liability, the interest and penalties also do
not sustain. ‘

8. In view of the above discussion, the impugned order is set aside and the appeal is
allowed.

5. arfer e s et ft v e Preeres v € 2 P |

The appeal filed by the appellant stands disposed of in above terms, /Q C
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Date: 2 9-[2-2] ...
Manish Kumar
Superintendent(Appeals),

CGST, Ahmedabad
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Copy to: ‘ = : ‘
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commi;ssion?ar,-aCGST, Ahmedabad North
3) [The Assistapt Commissioner, CGST, Division VII, Ahmedabad North
4) IThe Assistapit Commissioner (11Q System), CGST. Ahmedabad North
' ’ (for uploading the QIA)
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